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(i) 


STATEMENT OF QUESTIONS PRESENTED 





1. Are determinations of the National Mediation Board immune 
from judicial review? ; 


2. Is a Venezuelan airline, operating to the shores of the United 
| 
States under a Foreign Air Carrier Permit authorized by the President 


of the United States, subject to the terms of the Railway Labor Act? 


| 
3. Does the ballot used by the National Mediation Board permit 
employees to express their true wishes? | 


4. Should the Board ignore the ballots of employees who vote 


against any representation? | 
| 


5. Does the Railway Labor Act affect clerks, as are here involved, 


or only pilots, as set forth when the legislation was adopted? 


6. How far may the Board go in acceding to union requests for an 
election, to postpone an election, to permit a union representative to be 
present in the voting room and at the counting of ballots while refusing 
that right to employees, to postpone and then reinstate the counting of 
ballots? | 





7. Is acertification valid if made by the Board alter the 30-day 


period allowed by the Railway Labor Act? 














(it) 


SUBJECT INDEX 
Page 
JURISDICTIONAL STATEMENT 1 
STATEMENT OF THE CASE 2 
STATUTES INVOLVED 3 
STATEMENT OF POINTS 6 
SUMMARY OF ARGUMENT 6 
ARGUMENT 
1. Courts Should Review Some of National Mediation Board's Final 
Actions 5 ‘ r ‘ é ° ‘ F 
2. Foreign Air Carriers Exempt From Railway Labor Act . 
3. Ballot Must Be Fair and Clear s ¢ * w 1l 
4. Independent Employees Entitled to Full Consideration . .  . 12 
5. Clerical Employees Beyond Scope of Act . & # 14 
6. Elections to Suit Only Union's Convenience Unfair ‘ # @® ¥ 14 
7. Long-Delayed Certificate Mlegal . . . . - «© « . 15 
CONCLUSION 15 
TABLE OF CASES 
Air Line Dispatchers Assn. v. National Mediation Board, 
Si Ane. D.C. 24, 89 RF. 20888 2. sw ell UU Ce 8, 10 
American Air Export and Import Co. v. O'Neill, 
95 App. D.C. 274, 221F.2d829 . . . . « « 7 
Chicago & Southern Air Lines v. Waterman S.S. Co., 
330 U.S. 103 +. *. = 6  « Be © mm wm 4 10 
Foley Bros. v. Filardo, 
336 U.S. 281 eee ee ce ee a ee ee Te ee 10 
McNulty v. National Mediation Board, 
18 F. Supp. 494 s « &¢ &® ® © «2 & F &® =& 11 
U.S. Overseas Airlines, Inc. v. Civil Aeronautics Board, 
95 App. D.C. 363, 222 F. 2d 305 a 10 


UNITED STATES COURT OF APPEALS | 
For the District of Columbia Circuit 


No. 13,712. 


RUTAS AEREAS NACIONALES, S.A., 
Appellant, 





Vv. 


LEVERETT EDWARDS et al., 
as Members of the 
NATIONAL MEDIATION BOARD, 


TRANSPORT WORKERS UNION OF AMERICA, AFL-CIO, 
Appellees. 


| 
APPEAL FROM THE UNITED STATES DISTRICT COURT ! 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This was a District Court action to set aside a certification by the 


National Mediation Board of a union as bargaining agent for Plaintiff's 


clerical employees. Appellant was a Venezuelan corporation engaged 
in transportation to and from the United States under a Foreign Air 
Carrier Permit authorized by the President of the United States. The 
union intervened in the action. The Board moved to dismiss the com- 
plaint, which was granted by the District Court. This appeal was taken 
from the order of dismissal. The District Court's jurisdiction was 
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based on 45 U.S.C. 151 et seq., 28 U.S.C. 1337 and 11 D.C. Code 306. 
The jurisdiction of this Court is based on 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Appellant (hereinafter called RANSA) is a Venezuelan corporation, 
engaged in transportation between Venezuela and Miami, Florida, under 
a Foreign Air Carrier Permit issued by the Civil Aeronautics Board, 
pursuant to authorization by the President of the United States. 


On November 23, 1955, the National Mediation Board (hereinafter 
called the Board) wrote Appellant that the Transport Workers Union 
(hereinafter called TWU) had requested investigation of a representation 
dispute among RANSA's employees. RANSA replied that it knew of no 
such dispute and that, as a foreign carrier, it was beyond the Board's 
jurisdiction but furnished the names and job categories of its employees 
to the Board. 


The Board decided to hold an election among RANSA's employees 
on February 15, 1956, but, just before that date, postponed it at TWU's 
request. 


The so-called election was held April 6, 1956, with TWU and 
Board representatives on hand in the voting room. The ballot was in 


such form as to make it impossible for the employees to vote for anyone 
other than TWU. 


When the votes were to be counted, RANSA was denied the right 
to be present. Likewise that right was denied to a designated representa- 
tive of 40 employees who requested the Board to permit his presence. 
The Board refused to delay the counting until these employees could be 
personally present. 


However, when TWU filed a complaint that RANSA had exercised 
interference, influence or coercion in the election, the Board immediately 
postponed the counting of ballots and ordered RANSA to reply to the 
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charges. The following day the Board informed RANSA that ‘TWU had 
withdrawn the charges and that the counting would proceed, 


Representatives of the Board and TWU opened the ballots and 
made the count, voiding a substantial number and otherwise reporting 
an inaccurate result. Nevertheless, the Board on April 21, 1956, cer- 
tified TWU as bargaining agent of RANSA's clerical employees. 


RANSA promptly filed suit in District Court to set aside the 
Board's certification. Over RANSA's objections, TWU was permitted 
to intervene, although it had filed a separate action in the District Court 
for Southern District of New York to compel RANSA to comply with the 


Board's certification. ! 

The Board filed a motion to dismiss the Complaint, on some legal 
grounds and an affidavit by the Board's secretary. Follow|ng a hearing, 
the District Court granted the motion, but without opinion. This appeal 
followed. : 

| 


STATUTES INVOLVED ! 


Railway Labor Act | 
Act of May 20, 1926, c. 347, Title II, Sec. 201, as added 
April 10, 1936, c. 166, 49 Stat. 1189, 45 U.S.C. 181 -- | 


| 
All of the provisions of Title I of this Act (Secs. 151- 
163 of this title) except the provisions of section 3 
thereof (Sec. 153 of this title) are extended to and 
shall cover every common carrier by air engaged in 
interstate or foreign commerce, and every carrier 
by air transporting mail for or under contract with 
the United States Government, and every air pilot 
or other person who performs any work as an em- 
ployee or subordinate official of such carrier or 
carriers, * * * 


Act of May 20, 1926, c. 347, Title I, Sec. 2, in part. 44 Stat. 
577; June 21, 1934, c. 691, Sec. 2, in part, 48 Stat. 1186; Jan. 10, 
1951, c. 122, 64 Stat. 1238; 45 U.S.C. 152, Ninth -- 
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If any dispute shall arise among a carrier's em- 
ployees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this Act, it shall be the 
duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and 
to certify to both parties, in writing, within thirty 
days after the receipt of the invocation of its ser- 
vices, the name or names of the individuals or 
organizations that have been designated and author- 
ized to represent the employees involved in the 
dispute, and to certify the same to the carrier.... 


Civil Aeronautics Act 


Act of June 23, 1938, c. 601, Title IV, Sec. 401, 52 Stat. 987, 
49 U.S.C. 481: 


(a) No air carrier shall engaged in any air 
transportation unless there is in force a certificate 
issued by the Authority (Civil Aeronautics Board) 
authorizing such air carrier to engage in such trans- 
portation;. . . 


(1) (4) It shall be a condition upon the holding 
of a certificate by any air carrier that such carrier 
shall comply with title II of the Railway Labor Act, 
as amended (45, Secs. 181-188). 


Act of June 23, 1938, c. 601, Title IV, Sec. 402, 52 Stat. 991, 
49 U.S.C. 482 -- 


(a) No foreign air carrier shall engage in for- 
eign air transportation unless there is in force a 
permit issued by the Authority (Civil Aeronautics 
Board) authorizing such carrier so to engage: ... 


Act of June 23, 1938, c. 601, Title IV, Sec. 403, 52 Stat. 992, 
49 U.S.C. 483 -- 


(a) Every air carrier and every foreign air 
carrier shall file with the Authority (Civil Aeronau- 
tics Board) and print, and keep open to the public, 
tariffs showing all rates, fares and charges between 
points served by it... 


+) 


(b) No air carrier or foreign air carrier shall 
charge or demand or collect or receive a greater 
or less or different compensation for air transport- 
ation. . . than the rates, fares and charges speci- 
fied in its currently effective tariffs; and no air 
carrier or foreign air carrier shall, in any manner 

° or by any device. . . refund or remit any portion 
Nothing in this Act. . . shall prohibit such 

air carrier or such foreign air carriers. . . from 

issuing or interchanging tickets or passes. . . 


(c) No change shall be made in any rate, fare 
or charge. . . of any air carrier or foreign air 
carrier, except after thirty days’ notice . 





(d) Every air carrier and foreign air oh al 
Shall keep currently on file with the Authority . 
the established divisions of all joint rates, fares. 
and charges. . . in which such air carrier or for- 
eign air carrier participates. 





Act of June 23, 1938, c. 601, Title VIII, Sec. 801, z Stat. 1014, 


49 U.S.C. 601 -- 
The issuance. . . of. . . any certificate authoriz- 
ing an air carrier to engage in overseas or foreign 
air transportation. . . or any permit issuable to 


any foreign air carrier under section 402 (Sec. 482 of 
this title) shall be subject to the approval of the: 
President. 





Administrative Procedure Act 


Act of June 11, 1946, c. 324, Sec. 10, 60 Stat. 243, 9 U.S.C. 
1009 -- 


‘ Except so far as (1) statutes preclude judicial re- 
view or (2) agency action is by law committed to 
agency discretion -- 


(a) Any person suffering legal wrong because 
of any agency action, or adversely affected or ag- 
grieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review 
thereof. 


(c) . . . every final agency action for whieh 
there is no other adequate remedy in any court | 
shall be subject to judicial review. 
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(e) So far as necessary to decision and where 
presented the reviewing court shall decide all rele- 
vant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or 
applicability of any agency action. 


STATEMENT OF POINTS 


1. Final actions of the National Mediation Board are subject to 
judicial review. The court erred in accepting the Board's contention 


that no such review is permitted. 


2. Congress specifically intended to make only domestic air 
carriers comply with the Railway Labor Act. The court erred in broad- 
ening that authority to include foreign air carriers. 


3. The ballot used by the National Mediation Board was manifestly 
unfair and improper. 


4. Ballots of employees who voted against any representation 
were improperly voided. 


5. The extension of the Railway Labor Act to include air carriers 
was intended by Congress to apply only to pilots and mechanics, not to 
clerks. 


6. The Board improperly scheduled, postponed and then re- 
scheduled the election to accomodate only the union. 


7. A certification made by the Board five months after invocation 
of its services clearly violates the 30-day statutory limitation. 


SUMMARY OF ARGUMENT 


Courts should review some of National Mediation Board's 
final actions. 

Foreign air carriers are exempt from Railway Labor Act. 
Ballot must be fair and clear. 

Independent employees are entitled to full consideration. 


jt 
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5. Clerical employees beyond scope of Railway Labor 





6. Election to suit only union's convenience is unfair. 
7. Long-delayed certificate illegal. : 


ARGUMENT 


1. Courts Should Review Some of National 
Mediation Board's Final Actions. 


The trial court heard no testimony and rendered no opinion but 
granted the Board's motion to dismiss the complaint, because of "ta lack 
of jurisdiction over the subject matter, but if there is jurisdiction the 
complaint still fails to state a claim upon which relief may b granted." 
(App. 16) | 


This Court indicated an opposite view in the recent case of Ameri- 


can Air Export and Import Co. v. O'Neill, 1954, 95 App. D C. 274, 
221 F. 2d 829. There a domestic air carrier filed suit to enjoin the 
Board from proceeding with its announced intention of investigating a 
dispute between the carrier and aunion. The District Court dismissed 
the suit and this Court affirmed, saying (p. 275): | 





We think the complaint was properly dismissed. 
Under Sec. 2, Ninth, of the Railway Labor Act, upon 
request by a disputing party, the National Mediation 
Board must investigate a dispute as to employee rep- 
resentation and, within thirty days, certify the names 
of the designated representatives; thereafter, the em- 
ployer is required to "treat with" the representatives 
thus certified. Here, no more has happened than a 
communication by the Board to the employer to the 
effect that it will make the required investigation. : 
Since the administrative process, far from having: 
been completed, is only just begun, the controversy 
is for that reason clearly not ripe for judicial review. 


RANSA took exception, from the outset, to the Board's assertion 
of jurisdiction but took no court action until the administrative process 
had been completed by the Board's certification. 
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It is true that this Court went on to say, in the opinion just quoted, 
"Even when the administrative process provided by the Railway Labor 
Act has culminated in certification of a union, such certification is not 
ordinarily subject to judicial review. No different result is contemplated 
by Sec. 10 of the Administrative Procedure Act. That section expressly 
excepts from judicial review those cases where ‘statutes preclude judi 
cial review' or 'where agency action is by law committed to agency dis- 
cretion.' Under the Railway Labor Act, certification is committed to 
the discretion of the Board." 


Here, however, we have no such "ordinary" case. The Board 
conceded in its motion that the question of its jurisdiction over foreign 
air carriers has never been specifically presented to the Court. This 
and the other matters raised by the Complaint -- the truth of which 
must be accepted on a motion to dismiss -- go far beyond a request to 
the Court to re-count ballots. This Court should not make itself a party 
to flagrant violation of law, of employees' and employers’ rights, of the 
conduct of foreign relations by the President of the United States merely 
because the Board has so done. 


This Court clearly stated, in Air Line Dispatchers Association 
v. National Mediation Board, 1951, 89 App. D.C. 24, 189 F. 2d 685, 
that the courts may and should review actions of the Board where the 
nature of the question so dictates. There the Board had decided against 
accepting an application from a union claiming to represent foreign- 
based employees of an American overseas carrier. (Here we have the 
question of jurisdiction over American-based clerks of a foreign carrier. ) 


The District Court there, as here, dismissed the complaint but 
this Court gave careful, judicial consideration to all the facts and circum- 
stances before deciding that the Board had been correct in refusing the 
union's application. Such a review is necessary here or, as this Court 
stated in the Air Line Dispatchers opinion, "the airline dispatchers 
would suffer a sacrifice or obliteration of a right Congress has created 
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in their behalf were the Board by an erroneous ruling to leave them com- 
pletely outside the true reach of the statute.'"' (p. 27) : 


The Administrative Procedure Act specifically provides for "judi- 


cial review. . . (for) any person suffering legal wrong because of any 
(final agency action. . . for which there is no other adequate remedy 
in any court. . . (unless) statutes preclude judicial review or agency 
action is by law committed to agency discretion. ..." | 


This case positively cries for a "reviewing court (to) decide all 
relevant questions of law, interpret constitutional and statutory provi- 
sions and determine the meaning or applicability of (any) agency action. 


Lal 
. 





2. Foreign Air Carriers Exempt From Railway 
Labor Act. 


Since this phase raises a question of first impression for the 
courts, the legislative background must be scrutinized. 


Appellant flies between Miami and Venezuela under a Foreign Air 
Air Carrier Permit, issued by the Civil Aeronautics Board only after 
approval by the President of the United States. | 





In writing the basic Civil Aeronautics Act of 1938, Congress took 
into account the many facets of commerce, foreign policy, defense and 
labor relations affected by the already-fast-growing air transportation 


industry. 


Therefore, it carefully separated domestic carriers from foreign 
carriers. American carriers, both those which operate wholly within 
| 
these shores and those which go abroad, are covered by 49 U.S. C. 481. 


Air carriers carrying a foreign flag may operate into or in the 
United States only within the provisions of 49 U.S.C. 482. 


In the field of labor relations, Congress required all domestic 
carriers to comply with the Railway Labor Act by so specifying in 


1 
| 
i 


| 








49 U.S.C. 481 (1) (4). 


No mention of labor relations is made in the foreign air carrier 
provisions of 49 U.S.C. 482. 


Lest this be considered a mere oversight, one need only examine 
the all-important section on air tariffs and charges, 49 U.S.C. 483. 
There, Congress has specified the requirements that apply alike to 
“every air carrier and every foreign carrier" in at least seven separate 
instances. 


Thus, if Congress intended to have foreign air carriers comply 
with the Railway Labor Act, it undoubtedly would have said so. It is 
not for the National Mediation Board to presume such authority. 


"Legislation is ordinarily to be given only domestic application," 
this Court stated in Airline Dispatchers v. National Mediation Board 
(supra, p. 29, quoting from Foley Bros. v. Filardo, 1940, 336 U.S. 281), 


"Explicitness is to be expected from Congress if its intention is to 
extend the legislation extraterritorially." 


Congress recognized in 1938 that "overseas or foreign air trans- 
portation" is so much a part of foreign relations that it provided that no 
carrier, domestic or foreign, could obtain the permit necessary there- 
for without the President's prior approval. (49 U.S.C. 601). 


"After such (Presidential) approval has been given, the final 
orders embody Presidential discretion as to political matters beyond 
the competence of the court to adjudicate." Chicago & Southern Air 
Lines v. WatermanS.S. Co., 1948, 333 U.S. 103, 114; cited in U.S. 
Overseas Airlines, Inc. v. Civil Aeronautics Board, 1955, 95 App. D.C. 
363, 222 F. 2d 305. 


When the Railway Labor Act was broadened in 1935-36 to include 
airlines, Senator Minton explained on the floor that the amendment 
"merely provides for the extension of the Railway Labor Act provisions 
to air pilots and mechanics engaged in air service in interstate commerce." 
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(Cong. Rec. June 25, 1935; Vol. 79, Part 9, P. 10059). 


In the House of Representatives, Chairman Crosser of the Inter- 
state Commerce Committee stated that the amendment "is So simple 
that it does not require much explanation. This bill (S. 2496) merely 
places the Air Pilots Association under the terms of the Railway Labor 
Act, which provides for the settlement of disputes." (Cong. Rec. April 
6, 1936; Vol. 80, Part 5, p. 1040). 


3. Ballot Must Be Fair and Clear 


"The form of the ballot was adopted by the Board in 1934 and has 
been used since that time without substantial change."" So nai the 
Board's secretary (App. 6). 


At the very start of its operations this selfsame ballot Was con- 
demned by a District Court. But the Board adhered to its form and, by 
impressing upon courts that they have no right to question the validity 
of Board certifications, has seemingly kept the ballot, wi secure 


from further judicial scrutiny. 


The ballot appears at App. 14. Each employee could vote for 





the union or, by so specifically designating, for "any other organization 
or individual." | 


One of the employees, Alfred de Brito, states in his affidavit 
(App. 15) that he preferred to deal with his employer directly, that he 
wanted no group or individual to represent him. He tried so to vote. 


Obviously his wishes were ignored because the Board certified 
that not one employee voted for "any other organization or individual" 


(App. 9). Therefore, de Brito's ballot must have been voided or counted 





in favor of the union. | 
Twenty years earlier much the same question and the very same 
ballot came before Judge Cooper in McNulty v. National Mediation Board, 
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1936, N.D., N.Y., 18 F. Supp. 494. A number of Delaware & Hudson 
Railroad employees sought to restrain their employer from dealing with 
a union which the Board had certified as winner of a bargaining election. 
The court said (p. 501): 


. . . The Board. . . prepared a ballot such 
as had been used to determine representation where 
there were contending company unions and national 
unions. . . in the case at Bar there was no company 
union and so he (the mediator) . . . had place for 
the designation of only two, the national union and 
the unknown and unknowable party. It is manifest 
that the ballot did not present the issue to the eligible 
voters., The issue, of course, as the mediator admit- 
tedly found, was whether the men desired to continue 
under the individual contract method or the National 
Union representation. 


But the employees had no opportunity to express 
their choice between these methods. They were in 
effect told that they must have representation for col- 
lective bargaining and were asked to elect between 
the National Union and an unknown. 
In the instant case, how many of the employees, like deBrito, pre- 
ferred to deal directly with the employer on an individual basis, only to 


find themselves locked out by the Board's "loaded" form of ballot? 


Even in Communist-run countries, the masters expect only near- 
unanimity in their so-called elections. Here the Board found not a 
Single employee voting against the union. 


If an election is to be held, the ballot should be one that permits 
each employee full freedom of choice in language which is clear and 
unmistakable. 


4. Independent Employees Entitled to Full 
Consideration. 


Even though the Board certified that no employee voted against 
the union, the record clearly shows otherwise. Paragraph 17 of the 
Complaint -- and, again, its truth must be assumed for the purposes of 
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a motion to dismiss -- set forth that 40 employees filed with the Board, 
after the election, a written request to have their designated representa- 
tive present when the ballots were to be opened. ( App.; 3) 


The Board ignored the request and refused to delay the counting 
until these employees could be personally present. But on that very 
day, when the union presumably filed a complaint that the employer had 
interfered with, influenced or coerced some employees in the election, 
the Board immediately postponed the ballot count and ordered the em- 


ployer to reply to these charges. | 


The following day, however, the Board informed the employer that 
the union had withdrawn the charges and that the ballot count would pro- 
ceed. This was identical to the pro-union bias shown by the Board in 
postponing the election -- to accomodate the union. | 


When the ballots were counted, it was by a Board employee anda 


union representative -- just as only a Board employee and a union repre- 
sentative had been present in the voting room at the election. Oppor- 
tunities for influencing and intimidation of voters are too obvious to 
require comment. Allegations to that effect are in the Complaint. 

(App. 2, 3) | 


For reasons which remain its secret, the Board certified that 34 
ballots were void -- more than the total number of ballots cast for the 
union and exactly half of the 68 employees eligible to vote. | 





While perhaps Appellant has no place in a bargaining election, 
there is nothing in the Railway Labor Act which similarly blacklists 
independent employees whose interest is undoubtedly the most vital of 
all -- except to the Board. | 
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5. Clerical Employees Beyond Scope of Act 


When Congress extended the Railway Labor Act to air carriers, 
the sponsors in both houses made it clear that the intent was to embrace 
therein only the pilots and mechanics of interstate airlines. (Supra) 


Here we are concerned only with "clerical, office, stores, fleet 
and passenger service employees" of Appellant, a foreign carrier. 
(App. 5) Clearly they are not the pilots or mechanics intended to 
be affected. 


6. Elections to Suit Only Union's Convenience 
Unfair. 


If, as the Board found, there was a dispute as to representation, 
the Board should have acted promptly to resolve it. 


The election was set for February 15, 1956 -- three months after 
the Board stepped into the situation -- only to be postponed, at the last 
minute, at the union's request. The election was rescheduled for April 6. 


When 40 employees asked the Board to permit their designated 
representative to be present at the counting of the ballots, the Board 
refused. But when the union made a complaint of employer interference 
in the election, the Board immediately called off the vote-count. 


A union representative was present in the voting room and in the 
counting room but no one else was so privileged. 


In every respect, the Board suited the convenience of the union, 
instead of attempting to hold a fair and impartial election. 


15 
7. Long-Delayed Certificate legal. 


The Board took cognizance of an alleged dispute here on November 
23, 1955, when it wrote Appellant that it was assuming JET IBSEN. 





The Board certified TWU as bargaining agent of the elerical em- 
ployees on April 27, 1956. | 


This was a lapse of more than five months. The Railway Labor 
Act requires the Board to "certify to both parties, in writing, within 
thirty days after the receipt of the invocation of its services, the name 
or names of the individuals or organizations that have been designated 
and authorized to represent the employees involved in the dispute . 
(45 U.S.C. 152, Ninth). | 


| 

The statutory limit is so precise that anything beyond it, especially 

five times the allotted time, makes the Board's action illegal on its face. 
| 


| 
| 
' 


CONCLUSION 


For these reasons this Court is respectfully urged to reverse the 
decision and judgment below and to remand the case with instructions 
that the Board and union file their answers and that the case be tried on 
its merits. | 


NATHAN L. SILBERBERG 


1001 Pennsylvania Bldg. 
Washington 4, D: C. 


and ! 
PATTON & ae 


213 Shoreland Bldg. 
Miami 32, Florida 


Attorneys for Appellant 
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APPENDIX FOR APPELLANT 


[Filed May 10, 1956] 


IN THE UNITED STATES DSTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RUTAS AEREAS NACIONALES, SA 
Edificio America 
Caracas, Venezuela, 


Plaintiff, 
vs. 
LEVERETT EDWARDS 
ROBERT QO. BOYD and 


FRANCS A. O'NEILL, JR., 
as Members of the 
NATIONAL MEDIATION BOARD, 
Interior Building 
Washington, D. C., 


Defendants. 





Civil No. 1964-56 


em ee ee ee ee ee eee ee Nee See ee eee ee ee ee” 





COMPLAINT 
(To Set Aside Certification) 


1. The jurisdiction of this Court is invoked pursuant to 45 U.S.C. 
151 et seq., 28 U.S.C. 1337 and 11 D.C. Code 306. : 

2. Plaintiff is a corporation, organized and existing under the laws 
of Venezuela and hereinafter called RANSA. | 

3. Upon information and belief, Defendants are members of the 
National Mediation Board, appointed under 45 U.S.C. 151 et seq., and 
hereinafter called the Board. | 

4. RANSA is engaged in the business of air transportation, en- 
tering the United States at Miami, Florida, pursuant to a Foreign Air 
Carrier Permit issued in accordance with the provisions of 49 U.8, €, 
482. | 
5. On or about the 28rd day of November, 1955, the Board in- 
formed RANSA of an application of the Transport Workers Union of 
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America, CIO, (hereinafter called TWU) to investigate a representation 
dispute among RANSA's employees. 

6. RANSA was not aware of any such dispute among its employees. 

7. RANSA informed the Board as to the number of its employees 
that they were not represented by any organization or individual and 
that RANSA was not bound by the terms of the Railway Labor Act invoked 
by the Board. 

8. On or about the 22nd day of December, 1955, the Board in- 
formed RANSA that it had accepted jurisdiction of the TWU application, 
had designated the matter as Case No. R-3013 and would assign a medi- 
ator to handle the case. 

9. On or about the Ist day of February, 1956, the Board informed 
RANSA it was assigning a mediator to investigate the case. 

10. RANSA promptly furnished to said mediator the names of 
its employees, but without prejudice to the position RANSA had already 
taken with the Board. 

11. RANSA consented to said mediator's request for an election 
to be held on RANSA's premises, but re-emphasized the position it had 
already taken. 

12. Said election was scheduled by the mediator to be held on or 
about the 15th day of February, 1956, but was indefinitely postponed by 
the Board at the request of TWU. 

13. On or about the 6th day of April, 1956, the election was held 
by another mediator. A TWU representative sat in the voting room 
throughout and, upon information and belief, influenced or intimidated 
the employees. 

14. Upon information and belief, the alleged ballot was so pre- 
pared as to make it impossible for the employees to vote for anyone 
other than TWU. 

15. Certain of RANSA's employees were denied the right to vote 
or their ballots were not considered. 

16. RANSA requested the right to be represented at the time and 
place of the opening of the ballots but the Board denied such request. 
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17. Forty of RANSA's employees executed and filed with the Board 
on the 16th day of April, 1956, a request to have their designated repre- 
sentative present at the opening of the ballots that day. The Board ig- 
nored this request and declined to delay the counting until these employees 
could be personally present. 

18. Later on the same 16th day of April, 1956, the Board notified 
RANSA, by telegram, that the counting of ballots had been postponed 
indefinitely because of allegations by TWU that interference, influence 
or coercion had been exercised by RANSA to influence the outcome of 
the election. The allegations were mailed to RANSA later that day for 
its reply. 

19. On the following day, the 17th of April, 1956, the Board 
notified RANSA, by telegram, that TWU had withdrawn its aforesaid 
charges and that the counting of ballots would be held on the 20th day 
of April, 1956. 

20. Upon information and belief, on the 20th day of Apri, 1956, 
ballots were counted by a Board mediator and a TWU representative. 

21. Upon information and belief, said persons declared “yold"” 
the ballots of 34 employees, failed to consider and count the ballots of 





some employees and otherwise made and reported an erroneous or im- 
| 


proper tabulation. 

22. On or about the 27th day of April, 1956, the Board issued a 
certification of the aforesaid election, designated TWU to represent 
certain of the employees and found that RANSA is a carrier within the 
meaning of the Railway Labor Act and that the Board has jurisdiction 
over the dispute. 

WHEREFORE Plaintiff prays this Court to set aside said certifi- 
cation of the Board upon the grounds that Plaintiff is not subject to the 
terms of the Railway Labor Act; that there was no dispute giving the 
Board jurisdiction and thatthe election and counting of ballots were con- 
trary to law; and for such other and further relief as to the Court may 
seem just. 





NATHAN L. SILBERBERG 
Washington 4, D. C. 


and 


PATTON & KANNER 
Miami 32, Florida 


May 9, 1956. Attorneys for Plaintiff 


[ Filed July 6, 1956] 
MOTION TO DISMISS 


The defendants herein, through their duly authorized attorneys, 
move the Court to dismiss the complaint filed in the above-entitled ac- 
tion for the following reasons: 

1. The complaint fails to state a claim upon which relief can be 
granted. 

2. The Court lacks jurisdiction over the subject matter of the 
action because the actions of the defendants of which the plaintiff com- 
plains are not subject to judicial review. 

/s/ James E. Kilday 


Edward A. Foote /s/ E. Riggs McConnell 
First Assistant 
Antitrust Division Attorneys 


Department of Justice 


OLIVER GASCH Washington 25, D. C. 


United States Attorney 
Attorneys for the Members of the National Mediation Board. 


[Filed Oct. 1, 1956] 
AFFIDAVIT 
CITY OF WASHINGTON ss) 
) ss 

DISTRICT OF COLUMBIA ) 

Eugene C. Thompson, being first duly sworn, deposes and says: 

I am the Executive Secretary of the National Mediation Board, and, 
as a part of my official duties, have custody of the Board's files and 
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| 
records. I have examined the Board's files and records relative to 


representation dispute among the Airline Mechanics of Rutas Aereas 
Nacionales, S.A. (hereinafter called RANSA) covered by the National 
Mediation Board Case No. R-3013, and find such files and records con- 
tain the following information relative to the dispute. | 

1. On November 23, 1955, the National Mediation Board informed 
RANSA of an application from the Transport Workers Union of America, 
CIO (hereinafter called TWU) to investigate a representation dispute 
under the provisions of Section 2, Ninth, of the Railway Labor Act 








among the employees of RANSA in the following crafts or classes: (1) 
Airline Mechanics; (2) Clerical, Office, Stores, Fleet and Passenger 
Service Employees. | 

2. On December 22, 1955, the Board notified RANSA that it had 
accepted the application of TWU on the basis of Title II, Section 201 of 
the Railway Labor Act and that a mediator would be assigned to investi- 
gate the dispute as soon as possible, consistent with prior comm itments. 

3. On February 1, 1956, the Board notified RANSA and the or- 
ganization that Mediator Warren S. Lane would be in Miami, Florida, 
February 6, 1956, to commence investigation on this case. 

4. Mediator Lane scheduled an election among the employees 
concerned to be held on Feburary 15, 1956, but due to the representa- 
tive of the organization reporting that he had been injured in an auto- 
mobile accident and that it was impossible to get a replacement for him 
at that time, the election scheduled to be held on February 15, 1956, 
was postponed until further notice. ! 

9. The Board notified the carrier and the organization by telegram 
dated April 2, 1956, that Mediator C. Robert Roadley would be in Miami 
on Wednesday, April 4, 1956, to resume investigation of this case. 
Mediator Roadley prepared an eligible list from information furnished 
him by RANSA for use in conducting this election and arranged for the 
election to be held in Miami on April 6, 1956, running through April 16, 
1956, for the return of mail ballots. During the conduct of this election, 
a representative of TWU sat in the voting room as an observer, under 
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the provisions of paragraph 4 of the notice of election posted by the 
mediator on April 4, 1956, for the information of the eligible employees. 
A copy of this notice of election is attached. Paragraph 4 of this notice 
provides that observers must do no electioneering and will be under the 
supervision of the mediator at all times during the taking of the vote. 
The mediator's report indicates no activity of the nature alleged by 
RANSA in Paragraph 13 of their complaint of May 10, 1956. 

6. The ballot used in this election was prepared in accordance 
with the Board's standard form of ballot for use in representation elec- 
tions. Copies of the official ballot for each craft or class are attached. 
This form of ballot was adopted by the Board in 1934 and has been used 
since that time without substantial change. These copies show that in 
addition to providing a space for voting for the TWU, AFL-CIO, an 
additional space is provided for voting for any other organization or 
individual by a write-in ballot. 

7. In Paragraph 15 of RANSA's complaint of May 10, 1956, it is 
stated that certain of RANSA's employees were denied the right to vote 
or their ballots were not considered. The eligible list used in this 
election was based on information furnished to the mediator by RANSA 
and in the absence of specific instances of the nature complained of by 
RANSA, no answer can be made to this item. 

8. On April 11, 1956, Mr. Nathan L. Silberberg, Attorney, in 
Washington, D. C., representing RANSA, requested an opportunity to 
be present at the count of ballots as the representative of this company. 
The Board advised Mr. Silberberg in our letter of April 13, 1956, that 
it has been the consistent position of the National Mediation Board, 
following the language of Section 2, Ninth, of the Railway Labor Act, 
that a representation dispute exists only among a carrier's employees 
and that the carrier is not a party to a representation dispute. There- 
fore, Mr. Silberberg's request to be present at the count as a repre- 
sentative of the carrier was denied. 

9. On April 16, 1956, Attorney Silberberg, representing RANSA, 


presented the Board with a document purportedly executed by forty of 
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RANSA's employees requesting that their designated representative by 
permitted to be present at the opening ofthe ballots that day. The 
representative referred to was not in Washington and the Board declined 
to postpone the count scheduled for April 16, 1956, pending his arrival. 

10. Later, on April 16, 1956, the Board received a letter from 
TWU alleging interference, influence or coercion by representatives of 
RANSA on their employees during the election on April 6, 1956. On 
receipt of these charges, the Board postponed the count scheduled for 
April 16, 1956, and requested reply from RANSA to the TWU allegations. 
Also, later on the same day, April 16, 1956, the Board received a 
telegram from TWU withdrawing their charges above referred to. The 
Board thereupon notified all concerned that the count of ballots would be 
held in the Board's Washington office at 10 A.M., Friday, April 20, 
1956. | 

11. On the morning of Friday, April 20, 1956, two employees of 
RANSA from Miami presented themselves at the Board's off ices with a 
document purported to contain the signatures of a number of RANSA 





employees in the craft or class of Airline Mechanics designating them 
as their representative to witness the count of ballots to be made on 

that date. The count proceeded as scheduled and was made by one of the 
Board's mediators in the presence of the TWU representative and the 





aforesaid representative of RANSA employees. Certification was issued 
in Case R-3013 on April 27, 1956, and copy was sent to RANSA as re- 
quired by Section 2, Ninth, of the Railway Labor Act. Copy of certifi- 
cation issued is attached. 3 


12. Twenty ballots in the election conducted among Airline Mech- 
anics and fourteen ballots in the election conducted among Clerical, 


Office, Stores, Fleet and Passenger Service Employees were declared 
void for the following reasons: there was no "X" ina square to indicate 
the voters choice or the caption "myself" had been written in the third 
box. One impounded ballot in the craft or class of Airline Mechanics 
and three impounded ballots in the craft or class of Clerical, Office, 
Stores, Fleet and Passenger Service Employees were not opened or 
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counted or included in the tabulation of votes as those voting these bal- 
lots were employed in a supervisory capacity. 

/s/ Eugene C. Thompson 


Executive Secretary 
National Mediation Board 


Subscribed and sworn to before me 
this 26th day of July, 1956. 
/s/ Calvin Pierson 

Notary Public, D.C. 

Com. Ex. March 31, 1960 


NATIONAL MEDIATION BOARD 
WASHINGTON 
In the matter of 
REPRESENTATION OF EMPLOYEES 
of the 


RUTAS AEREAS NACIONIALES S.A. (RANSA) 

(1) Airline Mechanics 

(2) Clerical, Office, Stores, Fleet and 
Passenger Service Employees 


CASE No. R-3013 
CERTIFICATION 
April 27, 1956 


) 
) 
) 
) 
) 
) 
) 
) 
) 


The services of the National Mediation Board were invoked by the 
Transport Workers Union of America, AFL-CIO, to investigate and de- 
termine who may represent for the purposes of the Railway Labor Act, 
as provided by Section 2, Ninth, thereof, the craft or class of (1) Air- 
line Mechanics, and (2) Clerical, Office, Stores, Fleet and Passenger 
Service Employees, employees of the Rutas Aereas Nacioniales S.A. 
(Ransa). 

At the time application was received these employees were not 
represented by any organization or individual. 

The Board assigned Mediator Warren S. Lane and subsequently 
Mediator C. Robert Roadley to investigate. 

FINDINGS 
The investigation disclosed that a dispute existed among the 
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employees concerned and by direction of the Board, the mediator con- 
ducted an election by secret ballot, using an agreed to eligible list to 
determine the employee's representation choice. 

The following is the result of the election as reported by Mediator 
Thomas A. Tracy, who was assigned to count the ballots in this case and 
attested on April 20, 1956, by a representative of the aay organi- 
zation who acted as observer. 

Number of employees voting: 


| 

Transport Workers Any other Void Number of 

Union of America, Org. or Bal- Employees 
AFL--CIO Indiv. lots _ Eligible 


(1) Airline Mechanics 0 20 31 


(2) Clerical, Office, 
Stores, Fleet & Passen- ! 
ger Service Employees 22 14 : 37 


The National Mediation Board further finds that the carrier and 
employees in this case are respectively a carrier and employees within 
the meaning of the Railway Labor Act, as amended; that this Board has 
jurisdiction over the dispute involved herein and that the interested 
parties were given due notice of investigation. | 

CERTIFICATION 

Therefore, the National Mediation Board certifies that the Trans- 
port Workers Union of America, AFL-CIO, have been duly designated 
and authorized to represent, for the purposes of the Railway Labor Act, 
the craft or class of (2) Clerical, Office, Stores, Fleet and Passenger 
Service Employees, employees of the Rutas Aereas Nacioniales S.A. 
(Ransa), its successors and assigns. Since the report of election re- 
sults shows that less than a majority of eligible employees cast valid 
ballots for (1) Airline Mechanics, the Board finds no basis for Certifi- 
cation for these employees. | 

By order of the NATIONAL MEDIATION BOARD. 

E. C. Thompson 
Executive Secretary 
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NATIONAL MEDIATION R-3013 
BOARD 
NOTICE OF ELECTION 
To Be Held Under The 
RAILWAY LABOR ACT 
INVOLVING 
AIRLINE MECHANICS: 


CLERICAL, OFFICE, STORES, FLEET 
AND PASSENGER SERVICE EMPLOYEES. 


Employed By 
RUTAS AEREAS NACIONIALES S.A. (RANSA) 


TO ALL CONCERNED: April 4, 1956 
Miami, Fla. 


A secret ballot will be conducted of eligible voters on the question 
of representation as submitted to the National Mediation Board by the 
Transport Workers Union of America, CIO, in case R-3013. 

Section 2, Fourth, of the Railway Labor Act, as amended, pro- 
vides that "The majority of any craft or class of employees shall have 
the right to determine who shall represent the craft or class for the 
purpose of the Act". 

Attention is also called to Section 2, Railway Labor Act, providing 
that elections shall be free from interference, influence, or coercion, 
etc.; also that it is unlawful for any carrier to interfere in any way 
with the organization of the employees, etc. Attention is also called 
to Order No. 2, issued by the National Mediation Board on May 29, 1936, 
and sent to the President of the carrier in which it was ordered that "No- 
tice in re Railway Labor Act should be posted and maintained continu- 
ously in readable condition on all the usual and customary bulletin 
boards." No electioneering of any kind will be permitted within a reason- 
able distance (to be designated) of the polling place, and the election 
will be conducted in such a manner that interference, influence, or 
coercion on the part of officers, foremen or others in a supervisory ca- 
pacity will be avoided. 
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Reports of any violation should be made to the Mediator or the 
National Mediation Board, Washington, D. C. 

THE RULES TO GOVERN THE ELECTION ARE AS FOLLOWS: 

1. Time and Place of Election: The taking of the vote will be 
as nearly as possible on the following schedule: | 

City Date Voting Place Open and Close 
Miami, Fla. April 6, 1956 Gen. Mgr's. Office 4:00 PM - 5:30 PM 

2. Craft or Class Involved: The employees eligible to vote shall 
be Airline Mechanics and Clerical, Office, Stores, Fleet and Passenger 
Service Employees on the payrall of the company as of April 1, 1956. 

3. List of Eligible Voters: A list of eligible voters has been pre- 
pared from information furnished by the company. Copies will be avail- 





able for inspection. Only those employees shown on such list will be 
permitted to vote except that upon proof of error such error will be cor- 
rected. | 

4. Supervision of Election: The election will be supervised by the 
mediator and he will interpret and apply the rules governing the election, 
and decide on all challenged votes. His decisions shall be final as to 
the immediate conduct of the election, but appeals may be made to the 
National Mediation Board, provided that written notice of such appeal 
is given to the mediator prior to the submission of his report of the 
election to the Board. The organization that is a party to this dispute 


may, if it so desires, appoint an observer to act as watcher at the 


polls. But observers must do no electioneering and will be under the 
Supervision of the mediator at all times during the taking of the vote. 
5. The Official Ballot: The ballots to be used in this election 
have been prepared in the same form and type as the marys ballot which 
has been posted with this notice. 
6. Voting - Secrecy of Ballot: The mediator will Leepeaaliy 
hand a ballot to each eligible voter in the voting place and see that each 
voter personally deposits his ballot in the ballot box. Mediator will 
mail ballots to eligible voters who are unable to appear at the polls due 
to sickness or other justifiable reason. ! 
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7. Report of election Results: The mediator will count and tabu- 


late all ballots in the presence of party observers, if any, ata time and 
place to be designated by the mediator, at Alexandria, Va. on April 16, 
1956. A report giving the results of the election will be made to the 
Board and copy of this report will be furnished the parties to the dispute. 


8. Certification of Representatives: Proper certification of the 
name or names of the organization or individual that has been designated 
and authorized to represent the employees involved in this dispute will 
be made by the National Mediation Board to the parties to the dispute, 
and the same will be certified to the carrier. 

9. Final Disposition of Ballots: The original ballots and tabu- 
lation sheets, together with the report of the election by the mediator, 
will be filed with the National Mediation Board at Washington, D.C. for 
reference and safe keeping. 

By order of the NATIONAL MEDIATION BOARD: 
C. Robert Roadley 
Mediator 
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OFFICIAL BALLOT Case No. R-3013 
AIRLINE MECHANICS , 
Employees of 
RUTAS AEREAS NACIONALES S. A. aie 
April 6, 1956 to April 16, 1956 : 


| 
A dispute exists among the above named employees as to who are the 
representatives of such employees designated and authorized in accordance 
with the requirements of the Railway Labor Act, and the National Media- 
tion Board is taking a secret ballot in order to ascertain and to certify 
the name of the organization or individual designated and anthor ized to act 
as representatives for the purposes of the Act. 


If you desire to be represented by — 
TRANSPORT WORKERS UNION OF AMERICA, AFL-CIO 


Mark an '""X" in this square . 





If you desire to be represented by ~— 
ANY OTHER ORGANIZATION OR INDIVIDUAL, write name of 
such organization or individual in the space | 


below and Mark an "X" in this square 

a ga ieee 
THIS IS A SECRET BALLOT MARKS IN MORE THAN ONE SQUARE 
DO NOT SIGN YOUR NAME MAKES BALLOT ILLEGAL 


Instructions for voting by ballot box 


Mark an '"X" in the square of your choice, fold the ballot in | any manner so 
as to conceal the mark and place ballot in ballot box. 


Instructions for voting by U. S. Mail 


Mark an "X" in the square of your choice, place the ballot in the envelope 
marked "A" and seal the envelope without placing any mark of identification 
thereon; after sealing the "A" envelope, place it in the envelope marked 
"BALLOT" and seal; then fill out the blanks in the upper left hand corner 
of the "BALLOT" envelope in order thatthe mailing list may be checked 

by the mediator before your vote is counted. The "BALLOT" envelope 

will then be destroyed before the "A" envelope is opened mien will give 
your vote absolutely secrecy. 


| 
Mail the envelope marked "BALLOT" so that it will reach the Post Office 


in Alexandria, Va. on or before April 16th, 1956. This envelope does 
not require postage. 
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OFFICIAL BALLOT Case No. R-3013 


CLERICAL, OFFICE, STORES, FLEET AND PASSENGER 
SERVICE EMPLOYEES 


Employees of 
RUTAS AEREAS NACIONALES S.A. (RANSA) 
April 6, 1956 to April 16, 1956 


A dispute exists among the above named employees as to who are the 
representatives of such employees designated and authorized in accord- 
ance with the requirements of the Railway Labor Act, and the National 
Mediation Board is taking a secret ballot in order to ascertain and to 
certify the name of the organization or individual designated and author- 
ized to act as representatives for the purposes of the Act. 


If you desire to be represented by — 
TRANS PORT WORKERS UNION OF AMERICA, AFL-CIO 


Mark.an *‘K" in this square. « « » » «© « «© © w w & ) 


If you desire to be represented by — 

ANY OTHER ORGANIZATION OR INDIVIDUAL, write name of 

such organization or individual in the space ( ) 
below and Mark an "X" in this square ee * ( ) 


THIS S A SECRET BALLOT MARKS IN MORE THAN ONE SQUARE 
DO NOT SIGN YOUR NAME MAKES BALLOT ILLEGAL 


Instructions for voting by ballot box 


Mark an "X" in the square of your choice, fold the ballot in any manner 
so as to conceal the mark and place ballot in ballot box. 


Instructions for voting by U. S. Mail 


Mark an "X" in the square of your choice, place the ballot in the envelope 
marked "A" and seal the envelope without placing any mark of identifica- 
tion thereon; after sealing the "A" envelope, place it in the envelope 
marked "BALLOT" and seal; then fill out the blanks in the upper left 
hand corner of the "BALLOT" envelope in order that the mailing list may 
be checked by the mediator before your vote is counted. The "BALLOT" 
envelope will then be destroyed before the "A" envelope is opened which 
will give your vote absolutely secrecy. 


Mail the envelope marked "BALLOT" so that it will reach the Post Office 


in Alexandria, Va. on or before Apr th, : envelope does 
not require postage. 
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[Filed Nov. 2, 1956] 
[Attached to Objections to Motion to Dismiss] 


STATE OF FLORIDA ) 


COUNTY OFDADE ) © 


i 


Alfred de Brito, being duly sworn, deposes and says: ! 

Iam, and for four years have been employed at the Miami Station of 
RANSA AIRLINES in the position of documentary clerk, compiling Air- 
way bills, Consular papers, Manifests and other papers connected with 
the shipments of cargo being carried on RANSA'sS aircrafts to Venezuela. 
I knew nothing of any dispute amongst my fellow-employees as to bar- 
gaining rights or other such matters until the early part of this year 
when I saw, posted on a bulletin board, a notice to the effect of an elec- 
tion to be held for the employees. When that election was held, I went 
into the office where a Government man and a Union man were seated 
for the purpose of that election. They handed me a ballot for clerical 
workers. | 

As I did not want any Union to represent me in dealing with my employers, 
I so signified my intention on that ballot that I should do it for myself, 
free of any outside intersection and want to continue doing it that way. 

I tried to make it clear on that ballot that I desired no one to represent 


me. 


I make this affidavit of my own free will to confirm my position in the 


matter. 





/s/ Alfred de Brito 
Signed and sworn to before me 
this 2nd day of October 1956 
/s/ Madeline Bland Lobeide 
Notary Public 
Notary Public, State of Florida at large 
my commission expires Mar. 18, 1958 








16 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RUTAS AEREAS NACIONALES, S.A. 
Plaintiff : 
v. : Civil Action No. 1964-56 
LEVERETT EDWARDS, et al. 
Defendants 


ORDER 


The above cause having come on for hearing on the defendants' 
motion to dismiss and plaintiff's opposition thereto, and counsel having 
been heard, and it appearing to the Court that there is a lack of juris- 
diction over the subject matter, but if there is jurisdiction the complaint 
still fails to state a claim upon which relief may be granted, it is this 
7th day of December 


ORDERED thatthe defendants’ motion to dismiss is granted and 
the complaint herein is dismissed. 
/s/ Burnita Shelton Matthews 
JUDGE 
(CERTIFICATE OF SERVICE) 





[Filed January 3, 1957] 





NOTICE OF APPEAL ! 

Notice is hereby given this 3rd day of January, 1957, that Rutas 
Aereas Nacionales, S.A., hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of the Court on 
the 7th day of December, 1956, in favor of Leverett Edwards, et al., 
against said Rutas Aereas Nacionales, S.A., dismissing the latter's 
complaint. : 

/s/ Nathan L. Silberberg 


Attorney for Rutas ‘Aereas 
Nacionales, S.A. | 


[Certificate of Service] 






































BRIEF FOR APPELLEES EDWARDS, ET AL. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,712 


Ruras Agereas Nacionaues, 8. A., APPELLANT 


v. ! 
LEVERETT EDWARDS, ET AL., AS MEMBERS OF THE NATIONAL 
MeEp1aTION Boarp | 





AND 


TransPorT WORKERS UNION OF AMERICA, AFL-CIO, 
APPELLEES | 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


VICTOR R. HANSEN, 
Assistant Attorney General. 
DANIEL M. FRIEDMAN, 
ERNEST L. FOLK, III, 
Attorneys, 
Department of Justice, 


Washington 25, D. C. 
OLIVER GASCH, . 


United States Attorney. 


1 
i 
i 
\ 
| 











COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, the sole question presented 
is whether the action of the National Mediation Board in 
certifying a union as the designated bargaining representa- 
tive for appellant’s employees may be judicially reviewed. 
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Gnuited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,712 
Roras Arrgas Nactonaues, S. A., aPPELLANT 


v. 


Leverett Epwakbs, ET aL., AS MEMBERS OF THE NaTIONAL 
Mepution Boarp 


AND 


Transport Workers Union or America, AFL-CIO, 
APPELLEES 


« 
~ 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES EDWARDS, ET AL. 


COUNTERSTATEMENT OF THE CASE1 


This is an appeal from a judgment of the district court 
dismissing a complaint brought to set aside the certification, 
pursuant to Section 2, Ninth, of the Railway Labor Act, by 
the National Mediation Board of appellee Transport Work- 
ers Union of America (‘‘TWU’’) as the designated bar- 


1Since, as we shall argue, the only issue properly before the 
Court on this appeal is the jurisdiction of the district court to re- 
view the Board’s action in certifying a bargaining representative, we 
shall set forth only those facts pertinent to that issue. Appellant’s 
statement of the case contains a number of inaccurate statements 
which, however, are not relevant to the jurisdictional issue. 


(2) 
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gaining agent for certain of appellant’s employees. The 
court dismissed the complaint for lack of jurisdiction, and, 
alternatively, for failure to state a claim upon which relief 
can be granted (App. 16). 

Appellant is a Venezuelan corporation engaged in air 
transportation between Venezuela and Miami, Florida (App. 
2). Following a request by TWU for an investigation of 
an alleged representation dispute among appellant’s em- 
ployees (App. 5), the Board, after investigation, conducted 
an election among the employees involved (App. 5-6). On 
April 27, 1956, the Board, after finding that a representa- 
tion dispute existed among appellant’s employees and that 
it had jurisdiction over the dispute (App. 8-9), issued its 
‘*Certification’’ that TWU ‘‘had been duly designated and 
authorized to represent, for the purposes of the Railway 
Labor Act,’’ certain categories of such employees (App. 9). 

On May 10, 1956, appellant filed, in the District Court for 
the District of Columbia, a complaint against the members 
of the Board (App. 1-4) seeking ‘‘to set aside [the] said cer- 
tification’? (App. 3). The complaint alleged that appellant 
is not subject to the Board’s jurisdiction because it is a 
foreign air carrier, and that the Board had committed vari- 
ous erorrs in conducting the election. Over appellant’s ob- 
jection, TWU was permitted to intervene as a party de- 
fendant (Br. 3). TWU previously had filed a complaint 
against appellant in the District Court for the Southern 
District of New York, seeking to compel appellant to bar- 
gain with it (ibid). 

Appellee Board members moved to dismiss (App. 4), and 
on December 7, 1956, the district court (Judge Matthews) 
granted the motion and entered an order of dismissal (App. 
16). 


STATUTE INVOLVED 


The Railway Labor Act, 44 Stat. 577, as amended, 45 
U.S.C. 151 et seqg., provides in pertinent part as follows: 


Section 2. Ninth. If any dispute shall arise among 
a carrier’s employees as to who are the representatives 


14 “App.” refers to the Appendix to Appellant’s brief, “Br.” refers 
to Appellant’s brief: 
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of such employees designated and authorized in accord- 
ance with the requirements of this chapter, it shall be 
the duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and to 
certify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organization that 
have been designated and authorized to represent the 
employees involved in the dispute, and certify the same 
to the carrier. Upon receipt of such certification the 
carrier shall treat with the representative so certified 
as the representative of the craft or class for the pur- 
poses of this chapter. In such an investigation, the 
Mediation Board shall be authorized to take a secret 
ballot of the employees involved, or to utilize any other 
appropriate method of ascertaining the names of their 
duly designated and authorized representatives in such 
manner as shall insure the choice of representatives by 
the employees without interference, influence, or coer- 
cion exercised by the carrier. In the conduct of any 
election for the purposes herein indicated the Board 
shall designate who may participate in the election, or 
may appoint a committee of three neutral persons who 
after hearing shall within ten day designate the em- 
ployees who may participate in the election. The Board 
shall have access to and have power to make copies of 
the books and records of carriers to obtain and utilize 
such information as may be deemed necessary by it to 
carry out the purposes and provisions of this para- 
graph. [45 U.S.C. 152, Ninth.] 

Section 201. All of the provisions of sections 151, 
152, 154-163 of this title are extended to and shall cover 
every common carrier by air engaged in interstate or 
foreign commerce, and every carrier by air transporting 
mail for or under contract with the United States Gov- 
enment, and every air pilot or other person who per- 
forms any work as an employee or subordinate official 
of such carrier or carriers, subject to its or their con- 
tinuing authority to supervise and direct the manner 
of rendition of his service. [45 U.S.C. 181.] 


+ 


SUMMARY OF ARGUMENT 


The action of the National Mediation Board in certifying 
a union as the designated bargaining agent for appellant’s 
employees is not an administrative ‘‘order’’ subject to 
direct judicial review. Switchmen’s Union v. National Me- 
diation Board, 320 U.S. 297 (1943); Kirkland v. Atlantic 
Coast Line R. R., 83 U.S. App. D.C. 205, 167 F. 2d 529 
(1948). The rule is no less applicable because appellant 
challenges the Board’s jurisdiction over it as a foreign air 
carrier. The only way appellant can challenge the Board’s 
jurisdiction to issue the certificate is as a defense to an 
action brought by the union to compel the carrier to bar- 
gain with it. Virginian Ry. v. System Federation, 300 U.S. 
515, 559-562 (1937). Such an action is now pending, and 
appellant may there litigate that question, as well as the 
other issues which it seeks to raise in this suit. Air Line 
Dispatchers Ass’n v. National Mediation Board, 89 U.S. 
App. D.C. 24, 189 F. 2d 685 (1951), certiorari denied, 342 
U.S. 849 (1951), upon which appellant relies, does not 
authorize review of the Board’s action in issuing a certifi- 
cate merely because the Board’s jurisdiction to do so is 
challenged. 


ARGUMENT 


The Action of the National Mediation Board in Certifying a 
Union as a Designated Bargaining Representative of a Car- 
rier’s Employees Is Not Directly Judicially Reviewable. 

In Switchmen’s Union v. National Mediation Board, 320 
U.S. 297 (1943), the Supreme Court held that the action of 
the National Mediation Board in certifying a union as the 
designated bargaining representative of employees of a 
carrier is not subject to direct judicial review in the district 
courts. The Court pointed out that Congress, having estab- 
lished a policy of utilizing primarily ‘‘conciliation,. medi- 
ation, and arbitration’’ rather than ‘‘administrative or 
judicial machinery’’ in the settlement of railway labor dis- 
putes (p. 302), gave the Board ‘‘the function of a referee”’ 
- (p. 304) to ‘‘find the fact’’ with respect to the union which 
the employees had designated to represent them, and ‘‘then 
cease’’ (p. 305); that the Board has no power to make or 
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enforce any “order” against the carrier (p. 304); and that, 
although Section 2, Ninth requires the carrier to ‘‘treat 
with the representatives so certified,’’ ‘‘the ‘command’ is 
that ‘of the statute,’ not of the Board’’ (zbid). In so hold- 
ing, the Court relied on its prior decision in Virginian Ry. 
v. System Federation, 300 U.S. 515, (1937) where, in a suit 
by a union, which the Board had certified, to compel a 
carrier to bargain with it, the Supreme Court reviewed on 
the merits, and upheld, the Board’s certificate. P. 559-562. 

This Court, following Switchmen’s Union, has consist- 
ently held that a certification by the National Mediation 
Board is not an ‘‘order’’ subject to judicial review.? 

The fact that appellant challenges the Board’s jurisdic- 
tion over it as a foreign air carrier affords no basis for 
creating an exception to the settled rule that Board action 
in issuing a certificate is not directly judicially reviewable. 
Since such action does not constitute a reviewable ‘‘order,’’ 
the grounds on which the certificate is challenged are im- 
material. Non-reviewable administrative action does not 
become reviewable because it is contended that the agency 
lacked jurisdiction to take such action.* 


2 Order of Railway Conductors v. National Mediation Board, 
79 US. App. D. C. 1, 141 F. 2d 366 (1944), certiorari dismissed, 
sub nom. Order of Ry. Conductors v. Pennsylvania R. Co., 323 
U. S. 166 (1944) ; United Transport Service Employees v. National 
Mediation Board, 79 U. S. App. D.C. 15, 141 F. 2d 724 (1944); 
National Federation of Ry. Workers v. National Mediation Board, 
79 U.S. App. D. C. 16, 141 F. 2d 725 (1944); Kerkland v. Atlantic 
Coast Line R. Co., 83 U. S. App. D. C. 205, 167 F. 2d 529 (1948), 
certiorari denied, 335 U. S. 843 (1948) ; United Transportation Serv- 
ice Employees v. National Mediation Board, 85 U. S. App. D. C. 
352, 179 F. 2d 446 (1949) ; Radio Officers’ Union v. National Media- 
tion Board, 8 U. S. App. D. C. 319, 181 F. 2d 801 (1950); ef. 
American Air Export & Import Co. v. O’Neill, 95 U.S. App. D. C. 
274, 221 F. 2d 829 (1954). Accord: Rose v. Brotherhood of Rai- 
way & Steamship Clerks, 181 F. 2d 944 (C. A. 4, 1950), certiorari 
denied, 340 U.S. 851 (1950). 

2We note in passing that Azr Line Dispatchers Ass’n v. Na- 
tional Mediation Board, 89 US. App. D.C. 24, 189 F. 2d 685 
(1951), certiorari denied, 342 U.S. 849 (1951), does not sustain 
appellant’s contention (Br. 9-11) that the Board has no jurisdiction 
over it. There the court held only that the Board had no juris- 
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Appellant will have full opportunity to litigate the ques- 
tion of the Board’s jurisdiction over it—as well as the other 
issues which it here seeks to raise—in the action which 
TWU has brought in the New York district court to require 
appellant to bargain with it as the designated representa- 
tive of the employees involved (see supra, p. 2). Vuir- 
gman Ry. v. System Federation, 300 U.S. 515, 559-562 
(1937); ef. Pittsburgh Plate Glass Co. v. National Labor 
Relations Board, 313 U. S. 146, 154 (1941). Appellant will 
suffer no prejudice if determination of those issues is de- 
ferred to that action, since Section 2, Ninth (unlike cer- 
tain other sections of the Act) provides no penalty for a 
carrier which fails to carry out its statutory obligation to 
‘‘treat with’’ the representative certified by the Board. In- 
deed, such an action is the only remedy available to a desig- 
nated representative to compel an employer to fulfill that 
obligation. Virginian Ry. v. System Federation, 300 US. 
515 (1937). 

Appellant relies on this Court’s decision in Air Line Dis- 
patchers Ass’n v. National Mediation Board, 89 U.S. App. 
D.C. 24, 189 F. 2d 685 (1951), certiorari denied, 342 U.S. 849 
(1951), to establish its alleged right to judicial review of 
the Board certification (Br. 8-9). In that case the Court 
held that the Board’s action in refusing to entertain a peti- 
tion for certification of foreign based airline employees was 
reviewable in the district court. The court noted (89 U.S. 
App. D.C. at 27, 189 F. 2d at 688) that, unlike cases (such 
as Switchmen’s Union) where the Board’s action in certify- 
ing a representative had been held non-reviewable, the 
Board’s dismissal of the application involved ‘‘a refusal to 
take any action to resolve the dispute,’” and that, unless 
such refusal were reviewable, the employees involved 
‘‘would suffer a sacrifice or obliteration of a right Congress 
has created in their behalf were the Board by an erroneous 
ruling to leave them completely outside the true reach of 


diction over a representation dispute involving employees of an 
airline opreating outside the United States, all of whom were based 
in foreign countries. In the instant case, however, the employees 
involved apparently are all located in the United States (see App. 
Br. 8). 
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the statute.’’ In the present case, however, the Board has 
taken jurisdiction and issued a certificate, and the em- 
ployees’ right to certification has been fully satisfied. And, 
as we have shown, the Board’s action in issuing the cer- 
tificate may be challenged as a defense to the union’s action 
to compel the carrier to bargain with it. We do not read 
the Air Line Dispatchers case as enunciating any general 
principal, as appellant seemingly argues (Br. 9), that every 
Board jurisdictional ruling is judicially reviewable.‘ 

Since the district court correctly dismissed the complaint 
for lack of jurisdiction, there is no occasion to consider its 
alternate ground for dismissal that the complaint failed to 
state a claim upon which relief can be granted. Further- 
more, ‘‘any decision on the merits [of the Board’s certifi- 
cate] would involve the granting of judicial remedies which 
Congress chose not to confer.’’ Kirkland v. Atlantic C.L. 
R.R., 83 U.S. App. D.C. 205, 206, 167 F. 2d 529, 530 (1948), 
certiorari denied, 335 U.S. 843 (1948). 


CONCLUSION 


The judgment of the district court should be affirmed. 
Respectfully submitted, 


Victor R. Hansen, 
Assistant Attorney General. 
Dantet M. FerepMan, 
Eenest L. Foxx, III, 
Attorneys. 
Ourver Gascx, 
United States Attorney. 


Aprit 1957. 


* Appellant also argues (Br. 9) that the Administrative Procedure 
Act gives it the right to judicial review of a Board certificate. This 
court specifically rejected that contention in Kirkland v. Atlantic 
Coast Line R. Co., 83 U.S. App. D.C. 205, 167 F. 2d 529 (1948), 
certiorari denied, 335 U.S. 843 (1948), on the ground that the is- 
suance of a certificate is agency action which is “committed to 
agency discretion” and therefore expressly excepted from the judicial 
review provisions of that Act. 
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